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domicil of the grantor governs. Ford v. Ford (1888) 70 Wis. 19, 33 N. W. 188; 
Jones v. Park (1920) 282 Mo. 610, 222 S. W. 1018. This seems on reason and 
principle to be correct. A grantor is presumably more familiar with the law of 
his domicil than with the law of other jurisdictions and it would normally be 
present to his mind in the drafting of an instrument disposing of his property. 
This rule does not militate against the doctrine that the disposition of real estate by 
deed or will is governed by the lex rei sitae. The law of the situs of the land does 
not give extra-territorial effect to the laws of a foreign jurisdiction ; it gives 
effect only to the intention of the grantor, reference being made to the laws of a 
foreign jurisdiction to ascertain that intent. Keith v. Eaton (1897) 38 Kan. 732, 
31 Pac. 271. When a devise is made to a wife by her husband without an express 
provision as to whether she is to take it in addition to dower or in lieu thereof, or 
when subsequent to the making of a will, a child is born for whom no provision 
is made in the will, other considerations should be kept in mind which cannot here 
be discussed. See Hening, Rules Governing Construction of Wills (1902) so 
Am. L. Reg. 623. 

Constitutional Law — Constitutionality of Statute Providing Imprison- 
ment for Use of Own Money for Other Purposes than Paying Debts.— The 
defendant contracted to ereet certain buildings and to pay all claims for labor 
and material. Several sums being paid him, he orally agreed to use them in the 
payment of such claims. He appropriated them, instead, to other uses. He 
was convicted under a statute (Calif. Pen. Code, 1915, ch. 6, sec. 306, as amended 
by Calif. Sts. and Amend, to Codes, 1919, ch. 518, sec. 1.) providing that "any 
contractor who appropriates money paid to him for any use or purpose, other 
than that for which he received it, is guilty of embezzlement, and the payment 
of laborers and materialmen .... is hereby declared to be the use and 
purpose to which the contract price .... received by the contractor shall 
be applied." Held, that the Statute by making the use of one's own money, 
for any purpose other than the payment of his debts, a felony, violated 
the constitutional provision {Calif. Const, art 1, sec. 15) inhibiting imprisonment 
for debt in civil actions, except in cases of fraud; and that this provision 
could not be evaded by making the non-payment of a debt a crime. People v. 
Holder (1921, Calif.) 199 Pac. 832. 

The immunity from imprisonment for debt in civil actions, guaranteed by state 
constitutions, destroyed the old fiction that a defaulting debtor trespassed against 
the peace and dignity of the Crown, and was liable to imprisonment for such 
a crime. Meyer v. Berlandi (1888) 39 Minn. 438, 40 N. W. 513. Being for the 
protection of the honest but unfortunate debtor, it has generally been interpreted to 
apply only to debts arising ex contractu and not to those based on tort. Ex parte 
H oilman (1908) 79 S. C. 9, 60 S. E. 19. This distinction is founded on the quasi- 
criminal nature of torts, and the imprisonment is regarded as a punishment for 
a wrong and not for a failure to pay a debt. United States v. Walsh (1867, 
U. S. D. Or.) 1 Abb. 66. Thus, by the great weight of authority, judgment in 
tort actions, decrees for alimony, taxes and fines, all sounding in tort, have not 
been considered as debts within the constitutional inhibition. Carr v. State 
(1895) 106 Ala. 35, 17 So. 350 ; see also 34 L. R. A. 634, note. A minority have held 
a tort action to be purely compensatory in nature, and a judgment in such action 
a debt within the constitutional protection. Bronson v. Syverson (1915) 88 
Wash. 264, 152 Pac. 1039. The divergence is due to a difference in the conception 
of a debt. See Comments (1916) 4 Calif. L. Rev. 331. The constitutional 
provision, specifying debts in civil actions, cannot be evaded by making the fail- 
ure to pay a debt a crime. Bailey v. Alabama (1910) 219 U. S. 219, 31 Sup. Ct. 
145. Although a legislature may make an act criminal which is not fraudulent, 
or recognized as morally wrong, yet it cannot deprive one of a constitutional 
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immunity by so doing. Carr v. State, supra; Ex parte Hollman, supra. The 
advisability of imprisonment even for some forms of tort debts has been ques- 
tioned, and imprisonment for contempt in failing to pay alimony referred to as 
a "relic of barbarism." (1921) 65 Sol. Jour. 844. While not going so far, the 
instant case falls clearly within the general rule. The wording of the Statute 
was sufficiently broad to include a debtor innocent of fraud. 

Contracts — Act of God — Intervening Human Agency. — Because of a land- 
slide in the Panama Canal the defendants were unable to deliver a vessel according 
to the terms of a charter-party containing mutual exceptions for "acts of God." 
In an admiralty action the defendants claimed excuse under the exceptions. Held, 
that judgment for the plaintiffs should be affirmed, since the landslide was not an 
act of God. Gans S. S. Line v. Wilhelmsen (1921, C. C. A. 2d) 275 Fed. 254. 

The courts rather deftly evade giving the phrase "act of God" a judicial defini- 
tion. Without attempting finality the Court in the instant case considered it as 
"due to natural causes without human intervention." The term has been applied to 
the damage itself. See Charleston Ry. v. Nixon (1914) 142 Ga. 343, 82 S. E. 893. 
A more accurate application is to the cause of the damage. Michaels v. New 
York Central Ry. (1864) 30 N. Y. 564, 576. Practically all the cases hold that an 
act of God, in legal contemplation, must be a manifestation of natural forces, 
unusual, according to the ordinary experience of man, and unforeseeable or una- 
voidable. Abbott, Law of Merchant Ships and Seamen (14th ed. 1901) 584. 
There is much dicta to the effect that there must be an entire exclusion of human 
agency from the cause of the injury. See Michaels v. N. Y. Central Ry., supra; 
The Majestic (1897) 166 U. S. 375, 17 Sup. Ct. 597. Nearly all of such cases 
are explainable on the ground of negligence, or on the ground that one or more 
of the agreed elements of an act of God are missing. See Gleeson v. Va. Ry. 

(1891) 140 U. S. 435, 11 Sup. Ct. 859. Whether there is or is not human interven- 
tion may depend upon the particular violence considered the cause, and its remote- 
ness from the damage. An illustration is furnished in the Johnstown flood, which 
was caused by the breaking of a dam by an unusual storm. Long v. Penn. Ry. 

( 1892) 147 Pa. 343, 23 Atl. 459. If the breaking of the dam be considered the act 
of God, there was no human intervention between the act and the damage; if the 
unusual storm, clearly an act of God, be considered the cause of the ultimate 
damage, there was an intervening human agency. In either view there was human 
contribution. In holding the Black Tom explosion not an act of God, the Court 
said that the explosives were "inherently unstable compounds not combined by 
spontaneous processes of nature, but under human direction." Lysaght v. Lehigh 
Valley Ry. (1918, S. D. N. Y.) 254 Fed. 351. Very probably if lightning had 
occasioned the discharge the explosion would have been an act of God. The 
phrase "without human intervention" in a definition of act of God seems mislead- 
ing because it does not take into account the cases where violent natural forces 
produce disastrous results through man-made instrumentalities. The true test 
would consider whether the proximate cause of the injury was human in origin, 
acting through any agency whatever, or whether it was natural, non-human, and 
unforeseeable. And if applied to the facts of the instant case, the conclusion seems 
correct. 

Criminal Law — Procedure under Habitual Offender Statutes. — The 
defendant was charged with having burglar's tools in his possession in violation of 
Conn. Gen. Sts. 1918, sec. 6238, punishable by five years in prison. The indictment 
also charged him with, and, on the trial, evidence was given of, two prior prison 
terms, in order to raise the sentence, if convicted of the third offence, to a maximum 
of thirty years. Ibid. sec. 6660. Held, that prior convictions must be alleged in 
the indictment for the defendant's information, but that neither the allegation of 



